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I'pazKIaHCKOM IIpaBeé Poccuu

A.®. [TbgaHKOBa

KanpgupgaTt ropuaudecKux HayK, acCUCTeHT Kadenphl TIpaKmaHCKOro IIpaBa U IIpoliecca
ITepMcKu#l TroCymapCTBEHHBIM HaIMOHAbHEIM UCCIIeNoBaTeIbCKUM yHuUBepcureT 614990. T.
ITepms, yi1. Bykupesa

AHHOTauA
BBemeHnue: cTtaThs IMOCBSIIEeHa (GOPMHUPOBAHUIO OOIUX MOIOXKEHUN
rpazxkagaHCKO-IIPaBOBOM KOHIIeNIIINN OastaHca UHTEPECOB.

HeoGxogumocTh coOitomeHUs cOpaBedjauBoro OajlaHca MeXAOy
NIPOTUBOCTOSIIIUMH HUHTEpecaMU KpPaCHOU HUTHIO IIPOXOOUT dYepes
npakTuky Korcturynuornnoro Cyma P®, Espomeiickoro Cypma 1o
npaBaM 4eJioBeKa. llenb: B OEWCTBYIOIIEM I'paXXOaHCKOM IIpaBe He
chopMupoBaHa KOHIleniuss 0OajaHCa UWHTEPECOB; OTCYTCTBYET
COOTBETCTBYIOIIIas 3aKOHoAaTesbHasi 0a3a. B To ke BpeMsi maHHas
KaTeropusi akKTHUBHO UCIOJB3yeTCA B [PABOIPUMEHUTEIBHOU
IpakThuKe. B c¢cBjI3M C 93TUM TeMa [OaHHOTO WUCCIIeOOBaHUS
NIPenCTaBIsAeTCs BecbMa aKTyaJIbHOM. Mertoppt:
00111eMeTON0JIOTUYECKYIO OCHOBY OaHHOTO HCCJIeSOBaHUSA
COCTaBJISAIOT OOIIleHay4YHBIH [WaJIeKTU4YEeCKUU MeTOHI IIO3HaHUS;
YHUBEpCaJIbHEIE Hay4HbIE MeTOOBI (CUCTEMHO-CTPYKTYPHBIN,
CTPYKTYPHO-GQYHKIMOHANBHEIN, (OPMaIbHO-JIOTUYECKUU, METOIHI
aHaNM3a ¥ CHUHTe3a, WUHOYKIUM U AedyKuuu, abcTparupoBaHus), a
TakKXXe CIelualbHbBle OPUOUYECKHEe MEeTOOBl: KHCTOPUKO-IIPaBOBOM,
IOPUOUKO-OOTMaTUYEeCKUH, CPaBHUTEJIbHO-IIPAaBOBOMH, MeTOx
IPaBOBOTO MOAEJIMPOBaHUS. BBIBOOBI: aBTOP IIPUXOOUT K BBIBOOY O
TOM, yTo  OajaHC WHTEPECOB CTOPOH  IIPaBOOTHOLIEHUS
paccMaTpyUBaeTCsi KaK TaKOe COCTOsSIHMe IIPaBOOTHOIIEHUS, B
KOTOPOM IIpaBa U OOSI3aHHOCTH CTOPOH COpa3MEpPHBl U CTOPOHEI
MMEIOT paBHBIe BO3MOXKHOCTH [JIs peaju3alliid CBOUX 3aKOHHBIX
VHTEpecOB. B KauyecTBe CYLIHOCTHBIX XapaKTepPUCTUK OajaHCca
WHTEPECOB, HUCXOOs u3 MIPENJIOKEHHOT O OIlpenesieHns,
paccMaTpUBalTCS COPa3MEpPHOCTb B YCTAHOBJIEHUU IIpaB U
00s13aHHOCTEN CYOBEKTOB IIPABOOTHOIIEHUS, WX OCYIIECTBIEHUU U
3aluTe; Hajlu4yuhe y CTOPOH PaBHBEIX BO3MOXKHOCTEH I pealu3alluu
CBOMX 3aKOHHHIX HHTepecoB; OaJlaHC HHTEPECOB XapaKTepusyeT
[IPaBOOTHOILIEHNE B COCTOSSHMU COTPYOHUYECTBa; OUHAMWUYHOCTb.
ApryMeHTUDPOBaH BEHIBOI O TOM, 4TO 0OajaHC WHTEPECOB SIBIISAETCS
00II1erIPaBOBLIM IIPUHIIUIIOM, Pealu3yeMbIM B TOM YHCJle U Ha YPOBHE
rpaxXgaHCKOro IIpaBa B KadeCTBe OTPAaCJIeBOro MpUHIUMNA. [JaHHBINU
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IPUHLIUII pa3BUBaeT WM OrpaHMYUBaeT CcoOepXKaHWe [OPYTUX
rpaxkJaHCKO- IIPABOBBIX IPUHIIUIIOB.
KnioueBbie cjoBa: 0ajlaHC MHTEPECOB CTOPOH OOTr0OBODPA,
WHTEPEC, CIPaBeOJIMBOCTL, obecneudeHue OajaHca WHTEPECOB,
PaBEHCTBO, MTPUHIIUITHI rpaxkaaHCKOT0 IIpaBa, COCTOSITHUE
ITPABOOTHOIIEHUSI, COPAa3MEPHOCTD
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BBenenue

YyacTHUKHT rpaXxaaHCKO-IIPaBOBEIX OTHOILIEHUN o6yamaioT
pa3InYHbIMHU, 4acTo IPOTUBOPEYAIINMHU, TIPOTUBOIOJIOXKHO
HallpaBIeHHBIMU HHTepecaMHu. Tak, IpPU 3aK/II0OYEeHUU KPEeOUTHOTO
moroBopa wuHTepec ©0OaHKa  3akKJio4yaeTcsi B TOM,  YTOOHI
MaKCHMMH3UPOBaTh CBOI MNPUOBIIL W MUHUMU3UPOBATh PUCKU
HeBO3BpaTa OeHEeXKHBIX CPEICTB, a UHTepeC 3aeMIuKa - B TOM, YTOOHI
MOJIyYUTh OEHbI'M Ha MaKCUMaJIbHO IIPUBJIEKATENbHBIX YCIOBUAX. Kak
npaBuiIo, 00e CTOPOHBEI UAYT Ha KOMIIPOMUCCH, YCTyHasi B YEM-TO U
BLIMUTPHIBAsS B TJIaBHOM, ¥ B pe3yJIbTaTe B3auMOMAeNCTBUS o00e
OOCTUTaloT CcBoMX Uenel. OOHAKO B YCJIOBHUSIX HECOBEPIIEHHOU
KOHKYPEHIIUM BO3MOXKHBI COOM B [aHHOM PBLIHOYHOM MeXaHU3Me
«HEBUOUMOM pPYKH», B CBSI3M C YeM Hepeako Heob6Xoammo
BMeIIaTeIbCTBO IIpaBa.

MHorue ydeHble o0pallaloT BHUMaHUe Ha BaXXHOCTh COTJIaCOBaHUS
WHTEPECOB B IIPaBOBOM IIpocTpaHcTBe. Eme P. MepuHTr mokaswiBal,
4YTO Iejb [IpaBa 3aK/JIIYaeTCsd B YPaBHOBEIIMBAHUU HHTEPECOB B
o01IecTBe, B HaXO0XKJAEHUU KOMIIpOMMCCa Mexnay Humu [44, c. 54], a
H.M. KopKyHOB cYMTajl, 4YTO «IIpaBO HeEOOXOOUMO IIpefdrojiaraeT
MIPOTUBOIIOJIOKEHNE HECKOJIBKMX CaMOCTOSITEJIbHBIX UHTEPECOB, APYT
OPYTYy ODPOTUBOIIOCTABISIEMBIX M APYT Apyra orpaHuyuBamommx» [18,
c. 40]. B cdepe rpaxpgaHCKO-IPABOBOTO PEryIUupPOBaHUSA BOIPOC
pa3rpaHMYeHusI UHTEPECOB UMeeT 0co0oe 3HaueHMe. Kak oTMedaeT
T.B. IllepmeHns, «IpemocTaBnssi cBobomy BweIOOpa ITOCPEACTBOM
OUCIIO3UTUBHOTO PEryJIMPOBaHUS BapuaHTa IOBENEHUS YYaCTHUKOB
rpaxkpgaHCKOro o00poTa, TrpaXaaHCKOe IIpaBO [OOJI2KHO YYUTHIBATh
0ajlaHC BO3MOXKHOCTEM IO peanu3auuu wuHTepeca... CyYIIHOCTb
IPAaBOBOM PETYISAILUU COCpPemoTOodYeHa B HUTOTre Ha pal3rpaHUYeHUU
OBYX MHTEPECOB II0 IIOBOAY OJHOTO U TOTO Ke 61ara, CIoCOOHOTO UX
yOoBiIeTBOPUTH» [50, c. 38, 44].

B mocnenuee BpeMs mpo6GremaTrKa 0OajlaHCa MHTEPECOB BOIIJIa B
opOUTy BHUMaHHUS U IIpaBonpuMeHuTteneu. Tak, B ©u. 3
noctaHoBneHus [Inenyma Briciiero Ap6utpaxkuoro Cyma P® Nel6 ot
14 mapta 2014 r. «O cBOOOIE mOTOBOPA U €€ Impemeax» 0TMeYaeTCsd,
YTO HMMIIEPATUBHOCTb TI'PaxKOaHCKO-TIPAaBOBOM HOPMBI MOXKET OBIThH
yCTaHOBJIEHA B TOM YHCJIe B IelsaX HeOoIylleHuss TIpyoboro
HapyuieHus OamaHca uHTepecoB. Kpome Toro, B m. 9 ykKa3aHHOTO
IIOCTAHOBIEHUS  CHOPMYJIMPOBAHO  IIOHATHE  HECIPaBEeOJIUBBIX
OOTOBOPHBIX YCJIOBUM, IO KOTOPHIMU TIOHMMAIOTCS YCJIOBUS,
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SIBJIAIONIAECS SIBHO OOpeMeHUTEeNLHLIMH [JIi ee KOHTpareHra u
CyILIECTBEHHHIM 00pa30oM HapyIiamllue OajlaHC WHTEPECOB CTOPOH
[32].

B cBsdu ¢ 3tumM ocobeHHO Heob6XommMa Hay4yHas pa3paboTka
paccMaTPHUBAaEMOrO ITOHSATHS.

Hedpununusi 6aj1aHca HHTEPeCcoB

s GopMyIUPOBKM OIIpefesieHusl KaTeropuu «b6ajaHCc UHTEPECOB»
cnemyeT oOpaTUTBCS K aHaIU3y €€ COCTaBsgiomux: «OamaHc» U
«HHTEPEC».

CymlecTByeT TPU OCHOBHBIX MOOXOHa K ITOHMMAaHUIO KaTETrOpUHU
«UHTEPEC», paspaboTaHHEIE B dunocodpuu: 00BEKTHUBHEIH,
CyOBEKTHUBHBIM U OOBEKTUBHO-CYOBEKTUBHBINM (CMelllaHHBIN) [12]. He
BOaBasiCh B OOIIMPHYI0 HAy4YHYI0 OUCKYCCHUIO IO JAaHHOMY BOIIPOCY,
CYHTaeM BO3MOXKHBIM HPHUCOEOUHUTHCS K mo3unmu C. B. Muxainosa,
II0 MHEHHI0 KOTOPOrO MWHTEPEeC C IIPaBOBOM TOYKH 3PEHHST
MpeacTaBisieT Cco00M  «OoOIIEeCTBEHHOE OTHOIIIEeHHWEe, WMeIIllee
copmepXKaHWeM IMOTPeOHOCTh CyOBeKTa, HOCSIIYI COLMAJIbHBIN
XapakKTep U TMPOSIBASIOUIYIOCS B YCTAHOBJIIEHUM, U3MEHEHUH,
MIpeKpalleHuy, 3aluTe CyObeKTUBHBIX MpaB M O00S3aHHOCTEUW B
ITPABOBOM OTHOIIIEHHUU C MCIIOJIh30BAHNEM IOPUANYECKHUX CPEICTB I
OOCTHXKEHUS IIOCTaBJIeHHEIX 1lesieii» [24, c. 52].

BMmecTte ¢ TeM [OuareKTUKOMaTePHUATHMCTHYECKHN MOOXon K
npegMeTaM U SIBJIEHUSIM OUKTyeT HeoOXOOMMOCTh paccMaTpUBaTh
WHTEPEC B €OUHCTBE OOBEKTUBHOTO U CyOBEKTUBHOTO aCIIEKTOB, IIPHU
9TOM OOBEKTMBHAs CTOPOHa SBJISETCS Bepdyluei. MMHOe MOHMMaHUe
WHTEepeca, KaK IIPpeACTaBJIsieTCs, BeOeT K CyObeKTUBU3aAlUU
0OIIIeCTBEHHOM KU3HHU.

[TousiTue «OanaHC» TaKXKe MCIONb3yeTCs YYEHBIMH pPa3JIMYHBIX
obnacTell 3HAHWM; pPacCIPOCTPaHEHO OHO u B obuxome. Tak, B
TOTIKOBOM CJIOBape pPYCCKOTO $3bIKa TepMUH «0OamaHc» (0T ¢p.
balance - «BechI») onpenensieTcs Yepe3 CUHOHUM «paBHOBecue» [22,
c. 27]. PaBHOBecue e €CTb «YCTOMYMBOE COCTOSHUE; COCTOSHHUE
IIOKOSI, B KOTOPOM HAaXOOHUTCs KaKoe-Tu0O TelIo MHOJ BO3OeHCTBHEM
PaBHBLIX WM TPOTHUBOIIOIOXKHO HAOpaBIeHHBIX cum» [22, c. 623].
CormacsHo Bonbuiomy IOPUOUYECKOMY 9HIUMKIIOIEeAUYECKOMY
cioBaproo, OamaHc - 9TO «¢popMa OTpPaxKeHus PaBHOBECHUS
B3aMMOCBSI3aHHEIX  BEJIMYMWH, HAXOOSAIIUXCSI B IIOCTOSSHHOM
nusMeHenun» [3, c. 35]. CnoBapk MHOCTPAHHEIX CJIOB OIpemesieT
0ajlaHC KaK <«KOJIMYEeCTBEHHOE BHIPaAXKE€HUE OTHOUIEHUU MexKay
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CTOpPOHaAMM  KakOW-mb0  [esATEeNbHOCTH, KOTOpBIE  [TOJIXKHBI
ypPaBHOBEIINBAThL APYT apyra» [7, c. 98].

YuyuteiBasi, YTO WUHTEpPeCc, KakK OBIJIO IIO0Ka3aHO BHIIIE, €CTh
OOBEKTUBHOE SIBJI€HME U IIPeACTaBjisieT Cco000¥ 0OIIeCTBEHHOE
OoTHOIIeHue, OaJlaHC HWHTEPECOB KaK IIpaBOBOM (EeHOMEH TaKXkKe
OOJIKeH OBITh OOBEKTHUBHBIM SIBIEHMEM M [OJIKEH XapaKTepu30BaThb
IIPAaBOOTHOIIEHNE KaK IOpUAUYEcKyio ¢GopMy OOIIeCTBEHHOTO
OTHOIIEHUS.

[ToneITKM maTh omnpepesieHue OajlaHCa MHTEPECOB IIPEOIPUHSTH BO
MHOTHX OOIleCTBEHHBLIX HayKaxX. Tak, pa3/iMuyHble acIeKThl OamaHca
WHTEepecoB ObUIM OOBEKTOM M3y4YeHUS B 9KOHOMHUKE. YUUTHIBAs, 4YTO
npouecc obpa3oBaHUSA MHTEpeca JIEXKUT IIpPexXXOe Bcero B o00JacTu
9KOHOMMKM, [OaHHBIE MCCIEeOOBaHUS [MOOJIKHBEI OBIThH YYTEHBI IIPHU
OIpelesieHuN MIOPUANYECKONM CyIIHOCTH OajaHca wuHTepecoB. Ilo
MHeHui0 A.H. MBaHOBO#, «0alaHC MHTEPECOB - 9TO TAKOUW XapakTep
B3aUMOOEUCTBUS MeEXKAY ydacTHUKaMM Ou3Heca OpraHu3alluu, IIpHU
KOTOPOM BJIOXKEHHSI B Hee OKa3bIBAalOTCS ONpaBOaHHBIMU C TOYKHU
3peHusI [OCTHUXKEHUS XKelaeMOoro pe3yiabTaTa [ KaXaou wus3
cropou» [14, c. 16]. O.B. YepBoHHas ImojiaraeT, 4YTO moja OalaHCOM
MHTEPECOB (KaK 3KOHOMHUYECKU I1eJIeCO00pa3HbIM COTPYIHUYECTBOM)
IIapTHEPOB II0 COBMECTHBIM IIPEAINPUSITUSAM CJIeAyeT TIOHUMAaTh
«TaKOM XapakKTep HX B3aUMOAEWCTBUS, IIPU KOTOPOM Oa3uCHBIN
9KOHOMMWYECKUN pPe3ynbTaT AesSTEeIbHOCTHU (NMpUOBLIIb) KaXKaoro u3
IIapTHEPOB B pPaMKaX COBMECTHOTO MNPENIPUSATHUS BHILIE, YEeM IIpHU
060co6eHHOM (pyHKIIMOHUpPOBaHuu» [48, c. 157].

TakuMm  o6pa3oM, 93KOHOMUYECKHE  oOIpenesieHus  0OasaHca
WHTEPECOB B KaYeCTBE OCHOBHOT'O IpPU3HAKa BHIOEJISIOT 9KOHOMUYEC
Kyi0o 3(p(PeKTUBHOCTh OeSATEeNbHOCTH MJII BCeX €€ YYaCTHUKOB.
[Tomaraem, 4YTO @OaHHas TpPaKTOBKa [OJIKHa OBITH y4YTeHa IIpHU
dbopmynupoBanuu meduHULIMYU OalaHCa UHTEPECOB B YaCTHOM IIpaBe,
HO He MOXKeT ObITh IPU3HaHa JOCTAaTOYHOM.

B mommTonorum moHsATHe OajaHCa WHTEPECOB IIPemIokKeHo A.M.
Kpacosckum. ITo ero MHeHUio, 6aaHC MHTEPECOB - 9TO «CUTyallUs
paBHOBecHSI MeX[Ay ToCydapCTBaMM, OCHOBaHHasi Ha CHUCTeEMe
B3aMMOCBSI3@HHBIX  COLMAJBHBIX U  3aKOHOOATENIbHBEIX  HOPM,
WHCTUTYTOB TI'paxKOaHCKOro oO0IecTBa M TI'OCyHapCTBEHHOM BJIACTH,
onpenensoIIux 0alaHC MHTEPECOB B HACTOSAILIEN T'€OMOTUTUYECKOU
cutyaruu» [19, «c¢. 12]. [la"HHoe omIpegeneHWe COOEPKUT
CYIIECTBEHHBIM JSTHMOJIOTMUYECKUM IIpU3HaAK - paBHoBecue. Ero
HEe[O0CTAaTKOM, Ha Halll B3I/, SIBJITETCS TAaBTOJIOTUYHOCTh: IOHSITHE
«bajlaHC UMHTEPEeCcoB» oOmIpepAenseTcsa Yepe3 camo cebsi, dYTO
HEeOIIyCTUMO B COOTBETCTBUU C IIPaBUJIaMU JIOTUKHU.
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Onpepenenusi 0OajlaHca MWHTEPECOB OBIMM CHOPMYIHPOBaAHHB B
TEOPUU TOCyHapCTBa W IIpaBa M KOHCTUTYLHMOHHOM IipaBe. Tak, B.A.
MarbiieB, IpoaHalIu3upPOBaB KaTeropuio 6ajaHca UHTEPECOB B chepe

obecrneyeHus roCymapCTBEHHOU 0e30macHOCTH, IpenIoXKul
cnenpyiomylo pedunuiuio: «bamaHC MWHTEpecOB - y3aKOHEHHOe
cIpaBenIuBOe (c y4eToM IIPUOPUTETOB) COOTHOILIIEHUE

KOHCTUTYIIMOHHOTAaPAaHTUPOBAHHLIX NpaB U 0043aHHOCTEW CTOPOH»
[23, c. 9]. TTo mHenuto B E XamuynuHa, GajlaHC HUHTEPECOB - 3TO
«3aKpeIjieHHOe Ha HOPMAaTUBHOM YpPOBHE 0C000e COCTOsIHUE -
ONTUMAJIbHBIM PEXKUM KU3HEHOESATEIbHOCTH T'oCydapCcTBa, 0oO0IiecTBa
W JIMYHOCTHM, BBIpaXaloUIui y4YeT U COOTHOIlIeHue Haubosee
3HAQYMMBIX HHTEPECOB CYyOBEKTOB 0OIIecTBa, HalpaBlIeHHOE Ha
co3daHWe HafjeXalluX VCJIOBUM [OJd ONpefesieHHOW CTeleHU
0J1aronpUATHOCTY 00eCIIeYeHUsT UX peann3aliy, a TakKXKe UX 3allUThI
Ha OCHOBE CO3HaHMus OeNMCTBEHHBLIX HOPMAaTUBHEIX rapaHTuiu» [46, c.
121].

Oeburunun, npennoxendsie B.A. ManbsuessiM u B E XanuynuHbiM,
NPEeNCTaBISgIOT CepPhe3HBIM HaY4YHBIU WHTEPEeC MU SABJISIOTCSA, II0
HalleMy MHEHUIO, OOHMMU U3  Haubojlee  CYLIEeCTBEHHBIX
TEOPETUYEeCKUX MCCIefoBaHuM mpobieMbl OamaHca WHTEPECOB.
BmecTe ¢ TeM OHM XapaKTepU3YIOT, Mpexkae Bcero, 6amaHC YaCTHBIX
U IyOIUYHBIX UHTEPECOB, a He 6aaHC YaCTHBIX UHTEPECOB

B rpaxpmaHCKOM IIpaBe OTCYTCTBYIOT  OOIIeTeopeTudYecKue
HucciaenoBaHus OajlaHCa MHTEPEecOB. Pa3nmuyHble aclekThl OamaHca
KOPIIOPaATHUBHLIX MHTEPECOB HcciaemoBanuchk B. B. Honuucko# [10] u
E.N. Hukomoropckoi [26].

ITo w~muenuwo  E.H. Hukomnoropckoi, OanaHC UHTEPECOB
npencraBiigeT coOOM 3aKpeIyIeHHYI 3aKOHOOATelIbHO MO[Elb
IIPABOOTHOIIEHUS], «B KOTOPOM CO3HaHbl YCJIOBUS MJid Haubolee
9(pPeKTUBHOTO yOOBIETBOPEHUS 3aKOHHBIX MHTEPECOB y4aCTHUKOB»
[26, c. 147]. C. A. KupakocsH, paccMaTpuBaBIllasi 6alaHC UHTEPECOB
B pa3pe3e IpHUHINNA I'paXkJaHCKO- IPAaBOBOTO PaBEHCTBA, IIOjlaraer,
yTo OajaHC MHTEPECOB «IIpefrnojiaraeT YCTaAHOBJIEHHE TOPSAOKa,
o0ecrieyuBaloOUIer0 COrjlaCOBaHME MHTEPECOB Pa3/TIUYHBIX CYOBHEKTOB
U pexuM O1aronpusiTCTBOBAHUS [OJII UX peaju3aluud IIyTeM
onpefeNieHUs NIPaABOBOTO MeXaHHW3Ma B3aUMHOTO YIOBIETBOPEHUSA
WHTEPECOB U pPelIeHus
B3aMMHEIX IIPOTUBOpPeYU U KOHPIuKTOB» [15, c. 10].

[lpoananu3upyeM IIpUBEeNeHHBIE OIpPEedeleHUus dYepe3 MOpPU3MY
00I1IEM3BECTHOM JIOTUYECKOM KOHCTPYKUUM OedUHUPOBaAHUS - dyepes
pon ¥ BUAOBOEe OTIMYUe. B KadecTBe PONOBOTO IOHATHUS B3SATHI:
«paBHOBECUE», «OTHOILIEHWE MEXKAy CTOpPOHaMu» (B OOILIEeA3BIKOBBIX
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onpefeNieHusax), «XapakTtep BlaumopercTteus» (A.H. Banosa u O.B.
YepBoHHAas), «CUTyalus paBHOBECHUSS» (A.M. KpacoBckuii),

«COCTOsSIHUE» (B.E. XanuymnuH), «COOTHOIILIEHUE opas H#
obsi3anHOCTEeM» (B. A. ManbieB), «Momentb mmpaBooTHomeHus» (E.H.
Hukomoropckas).

Ilo wmuenmio B.A. ManbiieBa, B HaWOOJNLIIEH CTEIEeHU OIS
ornpepneneHus 6araHca UHTEPECOB MOOXOOUT GEeHOMEH «paBHOBECHUE>.
[Ipu 3TOM, «BO-TIEPBHIX, YYTEHLI UHTEPECHl BCEX CYOBEKTOB 3THUX
IIPAaBOOTHOIIEHUH, BO-BTOPHIX, UHTEPECHl OOHUX CYOBEKTOB He
IIPOTUBOIIOCTaBIAIOTCA HUHTEpecaM APYIUX CYOBEKTOB U, B-TPETHUX,
9T HUHTEPECH YypPaBHOBENIEHHI IIYyTEM BHIOEIEHUS Cpemu HUX
MIPUOPUTETHRIX» [23, C. 6].

[Tonaraem, 4TO «paBHOBECHE» OTpPaxXKaeT JIUIIh BUOOBOU MNPHU3HAK
OajmaHca uHTepecoB. [as  OTBICKAHMS  POHNOBOrO  IIpM3HaKa
Heo0XoMMO, TI0 HallleMy MHEHHI0, MCXOOUTL M3 TOro, 4Tto OGayaHC
MHTEPECOB XapaKTepu3yeT B3aUMOAENCTBUE CTOPOH.

CTopoHaMM B 4aCTHOM IIpaBe ABJISIOTCSA yYaCTHUKU I'PaKOaHCKOTO
obopora, T e. <¢u3MYeCKUe JHIla, OPUONYECKUEe  JIUIIA,
ny6auyHOonpaBoBble oOpa3oBaHusi (a63. 2 u. 1 cr. 2 T'K PO).
B3auMomericTBue Y4aCTHUKOB rpaxXagaHCKOTOo obGopoTa
OCYIIECTBJIIETCS Yepe3 rpaXKJgaHCKOe IIPaBOOTHOIIEHNE.

B Teopuum 1mpaBa 1TpaBOBOE OTHOIIEHHWE ONpefeseTcsa Kak
«BO3HHUKAIOIIasi Ha OCHOBE HOPM IpaBa OOIIeCTBEHHasi CBA3b II0
IIOBOMy OIpeaesIeHHOT0 OO0beKTa, YYaCTHUKU KOTOPOM UMMEIOT
CcyOBEeKTHUBHBIE IIpaBa ¥ Opuanudeckrue 005s3aHHOCTU, 00ecIlieYyeHHbIe
rocygapctBom» [43, c. 173]. Ilo wmuenuio JI. A. UYerosapn3e,
IPaBOOTHOIIIEHUE npencTaBiseT cobou «IIPAaBOBYIO CBSI3b
B3aUMOAENCTBYIOUINX B Mpefenax ero KOHCTPYKIIUU CyOBbeKToB» [47,
C. 398]. B [IPaBOOTHOLIEHUU CyOBEKTHI CBSI3aHBI
KOPPECIIOHAMPYIOINIMMHM IIpaBaMM ¥  O00SI3aHHOCTSMHU, II03TOMY
KaxXKObIM U3 HUX OOJI?KEH COOTHOCUTH CBOE€ IIOBEIEeHIEe C IIOBeOeHUEM
OPYTHUX Y4aCTHUKOB.

B cBsI3M C S3TUM IIPEOCTAaBJIIETCS, YTO €CTb BCE OCHOBAHUS
paccMaTpuBaTh 6aaHC UHTEPECOB KaK CBOMCTBO ITPABOOTHOIIEHMS.

IOnss XapaKTepPUCTHUKU IIPABOOTHOWIEHMS KaK [OUHaAMHYECKOU
Kateropum JI. A. Yerosagse mpenjoxKuila NCIOIb30BaTh KaTETOPHUIO
«COCTOSIHHE», KOTOPYIO OHAa OIpefenseT KaK «IIPaBOBOE TOJIOXKEHUEe
CyOBEKTOB B IIpPOlleCCE€ BO3HUKHOBEHMS, CTAHOBJIEHUS U Pa3BUTUSA
TpaxKOaHCKO-TIPaBOBLIX OTHoOIIeHuu» [47, c¢. 442]. IIpaBoBoe
COCTOSIHUE <«IIPEeHdoIlpenesieHO0 XapaKTepOM COOTHOIIEHUS IIpaB U
00s13aHHOCTEN UHAWBUAYYMOB B paMKaxX JaHHOTO IIPaBOOTHOIIEHUS U
BO B3aMMOCBS3U C OPYTHMHU I'Pa’KOaHCKO-IPAaBOBLIMU OTHOIIEHUSIMU»
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[47, c. 442]. TlpaBOOTHOIIEHHWE MOXKET CyIIeCTBOBaTh KaK B
COCTOSIHUH COTPYOHHUYECTBA CTOPOH B YCTPOMCTBE KX COLMAIBHBIX
CBsI3el, TakK U B KOH(JIMKTHOM cocTtossHuu [47, c. 428- 432; 25, c.
147-148].

IlyMaeTcsi, YTO KaTeropus «COCTOSHMNE IIPAaBOOTHOILIEHUS» B
HauOOJBIIEH CTEeIeHW IOOXOOHT [Jisi XapaKTePHCTHUKH POOOBOTO
mpu3Haka OalaHca WHTEPecoB. bamaHC WHTEPecoB, OYEBHIHO,
XapaKTepu3lyeT NIPaBOOTHOIIIEHNE B COCTOSTHUYM COTPYOHUYECTRBA.

Emie onouH O4YeHb BaXKHHIM IIPH3HAK - IIOCTOSIHHOE M3MeHeHHue (OH
yKa3aH B ONpeleieHWH, DaHHOM B BONBIIIOM IOPUAMYECKOM CJIOBape).
BanmaHc wuHTepecoB KaK XapaKTEePUCTUKY IIPABOOTHOILIEHUS He
clemyeT paccMaTpuBaTh KaK HEYTO CTaTU4YHOEe: B KOHKPETHOM
ITPABOOTHOIIIEHNH Ha Pa3HBIX €ro CTagusx 0ajlaHC MHTEPECOB MOXKET
IPUCYTCTBOBATh bpiz{e]e) OTCYTCTBOBATh. N3 3TUX xKe
METOHOJIOTUYEeCKUX Ho3ulmil ucxogut m B.E. XanuynmH, KOTOPBIU
yKa3blBaeT: «...CJlelyeT pazjuyaTh «0ajlaHC MHTEPECOB» U
«baJlaHCUPOBaHMWE»: IIEPBOE - 3TO COCTOSHHWE, a BTOpPOe - MPOIIecc,
HalIpaBJIEHHLIM Ha €ro AOCTHUIXKEeHWe M NoapjepzkaHue» [46, c. 121].
TakumMm o6pa3oM, elle OOQHOM CYIIHOCTHOM XapaKTepUCTUKOM OamaHca
MHTEPECOB SBJISETCS €r0 U3MEHYUBOCTD.

C y4yeToM CKas3aHHOro, mnopn ©0ajlaHCOM MHTEPECOB CTOPOH
IIPABOOTHOINIEHUS TpeajaraeTcsad IIOHMMaThk TaKoe COCTOSHHE
IIPABOOTHOIIIEHKSI, B KOTOPOM IIpaBa MU O00S3aHHOCTH CTOPOH
COpa3MepHEl K CTOPOHHEI HMEIOT pPaBHEIE BO3MOXKHOCTHU [
peanu3aly CBOMX 3aKOHHBIX UHTEPECOB.

CyIHOCTHBIE MPU3HaAKH OaIaHCa
HHTEepPecoB

ITo mHenmio B.A. MarnbileBa, Ipu3HaKaMu OajlaHCAa HHTEPECOB
SIBIISIIOTCS 11e1eco00pPa3HOCTD, yCTaHOBJIEHUE penesioB
OCYIIIeCTBJIEHUS TpaB ¥ CBOOOJ, COpPa3MEpPHOCTh, CIIPaBEOJIMBOCTH
[23, c. 9].

E.M. Huxkomoropckasi BbIfejiujla CYIIHOCTHBIE XapaKTEPUCTUKU
0ajlaHCca KOPIIOPATUBHBIX MHTEPECOB CYOBEKTOB aKIMOHEPHOTO
IIPABOOTHOIIEHUS, B IIEPBYI0 O4Yepenb aKIMOHEPOB M aKIMOHEPHOTO
obmiectBa (mamee - AO): «1) ero OOCTHXKEHHE OPUIHAETCS IIENbIO
IIPABOBOT'0 PETYIUPOBAHUS aKIIMOHEPHHBIX ITPABOOTHOIIEHUN U 11€JIBIO
ynpasnesus AQO..; 2) OH O3Ha4YaeT I[O3UTHBHOE B3auUMOJENCTBUE
CyOBEKTOB aKIMOHEPHBIX NPABOOTHOIIEHUM, B IIEPBYI0 oOYepenb,
OTCYTCTBUE KOPIIOPATHMBHOTO KOHQMIUKTA; 3) OH CBUAETENHBCTBYET O
KOHCEHCyCe MeXIOy BceMU CyObheKTaMU aKIMOHEPHBIX OTHOIIEHUH,

e}
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OCHOBAHHOM Ha MepapXuu KOpPHIOpaTUBHEIX UHTEPECOB, Ha BEpIIWHE
KOTOPOM HaXOOUTCS OOIIMUY KOPIIOPATUBHBIN UHTEepec» [26, c. 11].

HetpynHo 3amMeTuts, uTo U B.A. Mansues, u E.W. Hukonoropckas
CBSI3BIBAIOT OajlaHC MHTEPECOB C lLIebi0 IPaBOBOTO PEryJiMpOBaHUS.
Bropoit u TpeTui#l npulHaku, npennoxkeHHble E.M. Hukomoropckoi,
KakK IIpencTaBisgeTcsa, GakKTUYeCKHU OTpaxKaloT OOHY U Ty XKe 4epTy -
OTCYTCTBUE KOH(MPIMKTA, TO €CTh TOT (paKT, UTO IIPAaBOOTHOIIEHUE
HaXOOWTCA B COCTOSHHUU COTPyOHMYEeCTBa. [laHHBIM NOpPU3HAK yXe
HalleJg oOTpaXxeHWe B IPenjoXeHHOM HaMU OIpeJeJieHUH.
YcTaHOBJIeHUE Xe IpenejioB OCYIIEeCTBJIEHWS TI'pa’kKJaHCKUX IIpas,
Kak OymeT moKalaHO HUXKe, SBISETCSd He IPU3HAKOM, a CIIocoboM
obecrieyeHusi 6aaHca MHTEPECOB, a CIPaBedJIMBOCTb - KPUTEPUEM
€ro yCTaHOBJIEHUS.

[IpencraBnsgeTcsi, YTO K CYIIHOCTHHIM XapaKTepHUCTHKaM OajaHca
WHTEPECOB CJIefyeT OTHECTU CIIEOYIOLIUE:

* COPAa3MEPHOCTb B YCTAHOBJIEHWM TIIpaB U 0O0sI3aHHOCTEH
CyOBEKTOB IIPABOOTHOIIIEHUSI, UX OCYIIECTBIIEHUU U 3AIIUTE;

¢* Hajln4yue Yy CTOPOH PAaBHBIX BO3MOXKHOCTEU OIS peann3anmnn
CBOHMX 3aKOHHBIX UHTEPECOB;

* HamaHC MHTEpPEeCOB XapaKTepu3yeT IIPAaBOOTHOIIEHUE B
COCTOSIHUHM COTPYOHHNYECTBA;

¢ ITMHAMHWYHOCTD.

Kpurepuu 0aj1aHCca HHTEPECOB

CoryacoBaHue HHTEPECOB - HeNpocTas 3afada: 3aKOHOOATEeIIo
IIOCTOSIHHO TPUXOOUTCS [eJjiaTh BHIOOP MeXKAy paBHBEIM o00pa3oM
000CHOBaHHBIMM M 3aKOHHBIMU HHTepecaMHU. YUeHble IIpeajaraimoT
pa3nnuyHble KPUTEPUHU IOJII TAKOTO COTIaCOBaHUA.

Tak, mo mHenuw ['.M. HMBaHel, K HUMM HYXHO OTHOCHUTB, <«BO-
IIEePBBIX, “Hepapxui0” HUHTEPECOB, T €. 00BEKTHUBHO CYIIECTBYIOIIUH
NIPUOPUTET OOHUX HMHTEPECOB Ilepeld OPYTHMH; BO-BTOPBIX, CTEIIE€Hb
COBMECTHUMOCTH TeX UHTEPECOB, KOTOPHIE BEICTYIIAIOT OOBEKTOM
ImpaBoBOTO perynupoBaHusi» [13, c. 25]. B.M. YepBoHwok u H.B.
lotimaH-KanmHCKUM yKa3bIBalOT, UYTO IIPH COTJIaCOBAHUU HHTEPECOB
MIPOUCXOOUT «U3MEepEeHUe CUJIbl WX BIUSHUS BO B3aUMOOEUCTBUU C
opyruM (QakTopaMu Ha IIOBeOeHHEe U [OesATeIbHOCTh COLMAJIbHOTO
cyObeKTa, IIpUaaHre UM Ha 3TOM OCHOBE PaBHOBECHS, OCBOOOXKIEHUE
OT HECBOMCTBEHHHIX IIPAaBOOOPa3yIOIMM HHTEpecaM “HaclIoeHu#” u
BhIpaXkeHue B 3akKoHe» [49, c. 34-35]. C maHHBIMH YTBEPXKIEHUSIMU
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HeJIb3sl He COIJIaCUTHCS, OOHAKO OHM He [al0T OTBeTa Ha BOIPOC O
TOM, YTO HMMEHHO SBJIIETCSI KPUTEPHUEM YyCTaHOBJIeHuUs OamaHca
VHTEPECOB.

C Toukm 3peHusa A.{. KypbarToBa, KpuTtepueM BHICTpaUBaHUS
HepapXuu UHTEPECOB CIIYKUT NTYOJIMYHBIAE HHTEpec, TaK Kak
roCymapCTBO B JHIle 3aKOHOHATeslsd W3Ha4daJbHO SBIISAETCA €ro
BeIpa3uteneM [21, c¢. 90]. E.B. BaBunuH, HaIpPOTUB, CYUTAET

MIPUOPUTETHEIMHU WHTEPECHI, CBsI3aHHEBIE C peanu3anuen
€CTeCTBEeHHHIX IIpaB [6, c. 237].
IIpencTaBnseTcs, YTO OCHOBOIIOJIQTAIOIIIUM KPUTEPUEM

ycTaHOBJIeHUs OajlaHCa MHTEPECOB He TOJIbKO B YaCTHOM, HO U B
ny6JIUMYHOM TIIpaBe [OJIKEH CTaTh NPUHLUUI IIPUOPUTETA IIpaB
4eJioBeKa, 3aKpeIieHHbIU B CT. 2 KoHcTuTyuu PO, B COOTBETCTBHUU C
KOTOpPOM 4YeJoBEeK, €ero mnpaBa U CBOOOOBI SIBJISIOTCS BBICIIEH
IIEHHOCThIO; IIpU3HaHUe, CcOOIIofeHHe U 3aluTa IIpaB U cBoOoOf
YyejoBeKa M TpaxKgaHWHa - 00s3aHHOCTL TocymapcTBa. Kpurtepui
nyOJIMYHOTO MHTepeca B JI0O0OM Cllydae He MOXKeT IpeobiapaTh B
rpaXagaHCKOM IIpaBe.

I[.A. ApXunoB, aHaIU3NpPys KPUTEPUU pacIpenesieHus JOTOBOPHEBIX
PUCKOB, VyKa3bIBa€T, UYTO OCHOBHBIMH TaKUMH KPUTEPUSIMU
BBICTYTIAIOT CIPaBEeOJIMBOCTh M SKOHOMHUecKasad 3(pdeKTuBHOCTE. [10
ero MHEHHUIO, 9KOHOMMYECKas 9 HEKTUBHOCTD SIBASIETCS
VHUBEPCAIbHEIM KPUTEPUEM paclpenesieHnus OOTOBOPHEIX PUCKOB,
«KOTOPHEIM CJIeOyeT II0JIb30BaThCs, €CJIM HEeT BECOMBIX apryMeHTOB
MIPOTHUB 3TOrO0, HANpUMep KOorjga pe3y/bTaT HecnpaBemIuB Iu00 He
CTBIKYETCS C BHYTPEHHEHN JIOTMKOW IOPUAMYECKON KOHCTPyKIuu» [1,
c. 99]. IIpencraBnsieTcs, 4To npobiieMa pacrpenesieHus: JOTOBOPHBIX
PUCKOB SIBIIETCS COCTaABHOM dYacCThl0 IpoOieMbl oOecredyeHus
OajaHCa WHTEPECOB, B CBSI3M C 4YeM MHCCJIefOBaHUE KpPUTEPHEB
pacnpepeneHyss OOTOBOPHBIX PUCKOB MOIKET OBITh, C OIIpPefesieHHOMU
[OOJier YCJIOBHOCTHU, 9KCTPAIlOJIMPOBAHO Ha UCCIIeNOBaHNWEe KPUTEPUEB
yCTaHOBJIEHUS OajaHCa UHTEPECOB.

TakuM oOpa3oM, KpurepusMmu OajlaHCa HMHTEPECOB CJenyeT
CYUTaTh NPUHLUI IIPUOPUTETA IIPAB YeJIOBeKa, MyOJIMYHBLIM UHTEPEC,
OIPUHIHUIL CIIPAaBEIINBOCTH U S5KOHOMUUYECKOMN 3 GHEKTUBHOCTH.

MecToO 6a/TaHCaA HHTEPECOB B
I'PakIaHCKOM IIpaBe

OHpeJ:[eJ'[eHI/IIO MecTa OajaHca HMHTEpPECOB B I'PaxKOHaHCKOM IIpaBe
yOeJlleHo, Ha Halll B3rJjdahd, HeOJOCTAaTOYHO BHHMAHHUA. BOonbIIMHCTBO
ucciegoBaTenen 00xX0mAT 9TOT BOIIpOC MOJI9YaHHEM. E.N.
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Hukomnoropckass Ha3bBaeT 0OajlaHC HHTEPECOB IIEJIbI0 ITPABOBOTO
perynupoBanusa [26, c¢. 11], a I.I'. bBoratuHa cuuTaert
HeoOXOMMOCTb VCTAHOBJIEHUs OajaHca MeX[Ay HHTepecaMu
CyOBEKTOB KOMMEPYECKOM [OesATeIbHOCTH IIPUHIIUIIOM, KOTOPHIM
PYKOBOACTBYETCS M POCCHUMiCKas cyneOHast IpaKTUKa, U UHOCTPaHHbIE
mpaBoIpuMeHuTenu [2, c. 365].

B rpaxpmanckoM mnpaBe TpeGoBaHue O cobOmogeHun OanaHca
WHTEPECOB B 3aKOHOAATENLCTBe (hOpMaabHO HEe 3aKpeNJieHO, O €ro
CYyIIeCTBOBAaHUU MOIKHO CYOUThb JIHUIIb KOCBEHHO. Tak, SIPKUM €ro
BRIpaQKEHUEM SBISETCS 3aKOHOOATEIBCTBO O 3allluTe Ipas
noTrpebuTesiedi, HalpaBlIeHHOE Ha BhIPAaBHUBAHUWE SKOHOMMHYECKU
HECOIIOCTaBUMOTO IIOJIOXKEHUS CTOPOH TaKUX IIPaBOOTHOUIEHUMN.
B03MOKHOCTb IIPU3HATh HEAEUCTBUTEIbHON KabalbHYIO COENKY, T €.
CHEeJIKYy, KOTOPYIO JHUILO OBLIJIO BHIHYKOEHO COBEPIIUTH BCIIEACTBHUE
CTEUYEHUS TAXKEJbIX 00CTOSATENbCTB HAa KpaliHe HEBHITOOHLIX OJIsA ce0s
YCJIOBUSIX, YeM Opyras CTOpPOHa Bocmoab3oBanachk (cT. 179 I'K POD);
HOPMBLI O BCTPEYHOM HCHOJHEeHuH 00s3aTenbcTB (cT. 328 I'K P®);
00513aHHOCTb COTPYOHHUYECTBA CTOPOH B IOOTOBOPE CTPOUTEIBLHOTO
noppsanga (ct. 718 T'K P®); o0si13aHHOCTh 3ajorojateiis YBEeOOMHUTH
3ajiorogepzKaTens O IIpaBax TPETbUX JIUIl Ha ImpeoMeT 3aiora (cT. 12
demepanbHOro 3akoHa «00 umnoreke» [45]) - aTU U MHOTHE ApPYyTrue
HOPMBI OCHOBaHBI Ha HeoOXoOuMMOCTH oOecmedyeHusi OaaHca
WHTEPECOB CTOPOH COOTBETCTBYIOIIUX TPABOOTHOIIIEHUN.

IlpencraBnsgeTcs, dYTO €CTh BCe OCHOBaAHUSA XapaKTepu3oBaTh
0ajlaHC HMHTEPECOB KaK OOHY M3 OCHOBHBIX HOEW TIpazXKOaHCKOTO
3aKOHOOATelbCTBa, OTpaXawIoux ero cMmeica [51, c. 27], T.e.
MIPUHIUII ITpaBa. Kak M3BECTHO, NMPUHIIUIIEI ITpaBa MOTYT OBITH Kak
OopsMoO CPOpMyIMPOBaAHE B 3aKOHe, TaK M CJiefoBaTh U3 CMEICTIa
rpaXkagaHCKOT0 3aKOHOAaTeNnbCcTBa [5, ¢. 137].

B TO Xe BpeMsi KaTeropusi «0ajllaHC UWHTEPECOB» aKTUBHO
HUCIOJIb3YEeTCA M B HHBIX OTPAcC/gX I[paBa: pa3/IM4YHbIE aCIEeKThH
npobyieMbl 6aaHCa MHTEPECOB OCBEILIEHBl PA3TUYHBIMU yYEHBIMU B
chepe KOHCTUTYILIMOHHOT'O npaBa [23], B HaJIOTOBEIX
IpaBOOTHOIIEeHUSX [41], B yromoBHO-IIpollecCyalbHOM mpaBe [16], B
OTHOIIIEHU X, CBSI3aHHLIX C HECOCTOSITEILHOCTRIO (0aHKpOTCTBOM) [9],
B TPYHOOBHIX IIPABOOTHOLIEHUSAX [31], B MeXOyHapogHOM NyOJIMYHOM
npaBe [25] u gp. Kouctutyumonabii Cyn PO Takxke He pas
anennupoBan K OajaHCy WHTEPECOB IIPUMEHUTEIbHO K CaMbIM
pa3HBIM BHIOAM IIPaBOOTHOIIEHMH. Tak, B IIOCTAHOBIEHUU OT 9
despansa 2012 r. Ne2-IT KorctutyuuorHHbeii Cyn P® ykazasn, 4TO
NpenocTaBlieHHble PaOOTHUKY TapaHTUM «He [OJIXKHBI HapylaTh
0ajlaHC IIpaB M 3aKOHHBIX UHTEPECOB pabOOTHUKOB M paboTomaTernen
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KakK yCJIOBHME TapMOHM3alMM TPYOOBHIX OTHOIIeHHU» [39]. B mpyrom
onpepenenun KouctutynuoHHeM Cyn PO cmemnan BEIBOO O TOM, 4UTO
HOpMa 4. 1 cr. 70 Kunumuoro komekca P® «HampaBneHa Ha
obecrnieueHue OajlaHCa MHTEPECOB BCceX JUI], OOJlafalomuX IIPaBOM
MIOJIb30BAHUSA JKHMJIBIM IIOMeIleHHeM II0 [OOTOBOPY COLHMAaIbHOTO
HaviMa» [30]. TIpuMeHUTENbHO K CEMEUHBIM [IPABOOTHOIIEHUSIM
Koncturynuonasii Cynm P® wucnonb3oBan mnoHATUE «OaaHC
MHTEPEecOB 00erX CTOPOH AJIMMEHTHHIX HPaBOOTHOIIEHHH» [29], a K
n30UpaTesIbHLIM IIPaBOOTHOLIEHUSIM - 6aaHC MyOJIMYHBIX M YaCTHBIX
nHTepecoB [33]. IlousaTtue «0ajmaHC UHTEPECOB» HUCIIOIb3yETCS
KoucturynuuonueiM Cymom P® Takke B 007aCTU TEHCHUOHHBIX
oTtHowmeHu# [34], oTHoIeHUM B cdepe TOCYymapCTBEHHOM CITyXKOBI
[37] u yromoBHOTO cygonpou3BoacTBa [36].

[Tpu atoMm B psape akToB KoHcTuTynuoHHBU Cyn PO mepeuuncnser
0ajlaHC MHTEPECOB B OOHOM DPSAYy C OPYTUMU IPUHIIUIIAMH, TaKUMU
KaK pPaBeHCTBO BCeX Iepel 3aKOHOM U CyOOM, HEMPUKOCHOBEHHOCTH
cobcTBeHHOCTH UM cBoOoma moroBopa u mAp. [35; 38], a B mpyrux
IIOCTAHOBIEHUAX MPSMO YKa3bklBaeT Ha CYyILIeCTBOBaHUE <«IIPUHIUIIA
cIpaBemIuBOTO OajlaHCca YaCTHHIX U ITyOIUYHBIX UHTEPEeCcOoB» [28].

Hcxogsa w3 UM3JIOKEHHOTO IIojlaraeM, YTO €eCTh BCe OCHOBaAHUSA
oTHecTu OajaHC MHTEPECOB K O0IIeIIpaBOBEIM IPUHIIMIIAM.

[To muenuto M.U. BaiiTuHa, 06IIUMY IPUHIIUIIAMU ITpaBa SABISIOTCS
cnepmyoiiue: cBoOoa, paBeHCTBO, ITPaBO Ha KU3Hb, IPaBO YaCTHOM U
opyrux  ¢opm  cobcTBeHHOCTH, 0€30IIaCHOCTb, [TOCTOUHCTBO,
CIIPaBEedJIUBOCThL, CeMbs, HApPOHd - HCTOYHUK BIACTH, 4YEJIOBEK -
BRICIIIasl IIEHHOCTH, OXpPaHa €CTECTBEHHBIX IIpaB 4YeJioBeKa - Lejib U
003aHHOCTh TOCyHapcTBa; (emepanu3M, 3aKOHHOCTb, COUYeTaHUE
yOexXaeHusT ¥ TPUHYXKOEHUS, CTUMYJIUPOBaHME M OTPaHUYEHUS B
mpaBe [42, c. 153]. IIpubnu3uTenbHO TaKOW Ke IIepedeHb
0o01IenpaBoOBLIX MPUHIUIIOB npeminaraeT u A.H. I'onoBuctukosa [44,
c. 429].

[IpencraBnsgeTcs, 4TO NPUHIUI OajlaHCa UHTEPECOB IPOU3BOAEH OT
TaKUX OOIIENpaBOBHIX IIPUHIIUIIOB, KaK PaBEHCTBO, CIIPaBEeOINBOCTb,
OXpaHa €eCTEeCTBEHHBLIX IIpaB 4YeJloBeKa - IleJib U 0053aHHOCTH
rocygapcTBa, CTUMYJIMpPOBaHUWE M OTPAHMYEHUS B IIpaBe, OOHAKO
OaHHBIM BOIIpoCc, 0e3ycyioBHO, TpeOyeT CIeluarbHOTO0 TEeOpPEeTUKO-
IPaBOBOTO MCCJIENOBAHUS.

BreiBom 0 TOM, uYTO OajlaHC WHTEPECOB SBJISETCS ITPABOBBLIM
IPUHIWIIOM, HE IPOTUBOPEYUT CAEJIaHHOMY paHee BEIBOOY O TOM, UTO
0ajlaHC MHTEPECOB SIBISIETCS XapaKTEPUCTUKOM ITPaBOOTHOIIEHUS, a
TakXe COejlaHHOMY MHOTUMU HCCJIeOOBATEJIIMHU BHEIBOOY O TOM, UTO
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0ajlaHC MHTEPECOB SIBJISETCS IIEJIbIO ITPABOBOT0O peryiupoBaHus. ban
aHC MHTEPECOB, KaK BUIOHO, SIBIASETCS MHOT0ACIIEKTHHIM MOHSATHUEM.

I[Ipy 3TOM B KOHKPETHHIX OTpaCJigX IIpaBa NIpPUHIUI OajaHca
WHTEPECOB BHIpAXKaeTCsI B OTPAC/IEBBIX IIPUHIIUIIAX, TaK KaK caMu
OoTpaciieBble IIPUHIIUIILI, O00Jiaflasi M3BECTHOM CaMOCTOSITEJILHOCTHIO,
BMECTE C TeM SBISIOTCS IIPOU3BOOHBIMM OT OOIIEnpaBOBBIX
MIPUHIIUIIOB, Pa3BUBAIOT M KOHKPETU3UPYIOT HUX MPUMEHUTETbHO K
OIHOM WM HECKOIBKHM OTpacJisaM IIpaBa [42, c. 153].

TakuMm oOpa3oMm, npuHOUN OajaHca HWHTEPecoB, Oyay4u, IIO-
BUAMMOMY, OOIIENpPaBOBLHIM IIPUHIIMIIOM, HaAXOOWUT BhIpaXkKeHUE U B
rpaxkJaHCKOM IIpaBe B KAYeCTBE NPUHLUIIA-ULEN.

CTpykTypy IpuHLuNa 0ajlaHCa MHTEPECOB B IpakKJaHCKOM IIpasBe,
KaK IIPeICTaBJIAEeTCs, COCTABJISAIOT cjenmylomue cyonpuHuuns [17, c.
81:

* COPa3MEePHOCTD IPaB U 00I3aHHOCTEH CTOPOH;

e Hamuuue (aKTUYECKUX BO3MOXKHOCTEM [ peanu3alluu
3aKOHHEIX UHTEPECOB KaxKo¥ 13 CTOPOH.

IIpu o2TOM, Kak crnpaBegnuBo 3aMedaeT O.A. Ky3HeIoBa,
rpakJaHCKO-TIPaBOBbIE MPUHLMUNB B3aUMOIENCTBYIOT MeXAy Co00H,
KOMIIJIEKCHO BO3IEMCTBYsSI Ha ITIOBeOeHUEe CYOBEeKTOB IpazKOaHCKOTO
mpaBa [20, c. 80]. Tak u mpuHIUD OajlaHca HWHTEPECOB aKTHUBHO
B3aMMOAENUCTBYET C APYTUMU I'PakKAaHCKO-TIPaBOBEIMU IPUHIIUIIaMU.

Tak, mnmo w™HeHuto C.A. KupakocsgH, KpUTEpUEM MpPUHIIUIIA
paBeHCTBa sABIseTCd OalaHC MHTEPECOB CYOBHEKTOB TI'PaxKaaHCKOTO
npaBa [15, c. 10]. Bamanc HHTEpPeCcOB SABISIETCI IIPUHLUIIOM,
yCTaHaBIUBAIOIIUM IIPENesibl CBOOOALI THIla ¥ OrPaHUYHUBAIOIINM TEM
CaMbIM IIPUHIUIIBI AUCTIO3UTUBHOCTHU M CBOOOKI JoroBopa. OueBugHa
CBSI3b MpUHLIUIIA OanaHca WHTEPECOB C IPUHIUAIIOM
moOPOCOBECTHOCTH, KOTOPBIM auimbk ¢ 1 Mapta 2013 r. Hamen
3aKoHOmaTenbpHOe 3akpensieHue B 'K PO. OgHako gaxke B OTCYTCTBUE
(dopmanbHOTO 3aKpensyieHus CyObl HepeOKO MOTHUBUPOBAIN UM
pemenus [40]. T. FO. [Ipo3moBa mojiaraeT, YTO JOOPOCOBECTHOCTL «B
OOBEKTUBHOM CMBICJIE BBICTYIIaeT KaK MPUHIMUI TpaXKaaHCKOTO
mpaBa, OelCTBHE KOTOPOTO IIPOSABASETCS NPU BO3HUKHOBEHUM U
OCYIIIeCTBJIEHUY TPaXKAaHCKUX IIpaB U 00sI3aHHOCTEN U HaIpaBJIEHO
Ha [OCTUXKEHHE pPaBHOBECHUS WHTEPECOB MeXAy CcyObeKTaMu
otHommeHuu» [11, c. 7-8] (kypcuB Hami. -A77.).

CTOUT OTMETHUTHb, 4YTO, COrjacHO CT. 2 ['paXXmaHCKOTro KomeKca
Pecnny6nmuku bBejapych, B 4YHCJIe OCHOBHBIX Haudajl TI'paXHaHCKOTO
3aKOHOJATeIbCTBA 9TOTO I'OCyOapCTBa yKal3aH NMPUHIUII IPUOPUTETA
OOIIIECTBEHHBIX  MHTEPECOB, B  COOTBETCTBUU C  KOTOPBIM
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OCyILIeCTBJIEHNE TPaKOaHCKUX IIpaB He JOOJXKHO YIIEeMISATh IIpaBa U
3amuiiaeMbEle 3aKOHOM HHTepechl TpeTbux null [8]. Kpurtukys
mauHoe nosioxkeHue, H. JI. BoHODapeHKO TakXke yKa3hIBaeT, YTO pedb
OONXKHA WATH HEe O IIpUOpPUTEeTe, a o OajaHce 4YacCTHBIX U
00IIeCTBEeHHEIX UHTEPECOB 4, c. 47]. CnepmoBaTesIbHO,
paccMaTpuBaeMBI B HaHHOM pPadoTe MOPUHIIUII HAXOOUT HaxKe
dopmManpHOE 3aKpeIljieHrHe B 3aKOHOOATEIhCTBE HEKOTOPHIX CTPaH,
mpeBpallasich TeEM CaMBIM B HOPMY-TIPUHIINII.

BnIiBOOBI

[Tom GanmaHCOM MHTEPECOB CTOPOH IIPABOOTHOLIEHUS IIpenjiaraeTcs
IIOHUMATh TaKoe COCTOSTHME IIPaBOOTHOIIEHWS, B KOTOPOM MpaBa U
00s13aHHOCTH CTOPOH COpPa3MEPHLI U CTOPOHBI UMMEIOT PaBHBIE
BO3MOXKHOCTHM [IJISI peajiu3alliid CBOUX 3aKOHHBIX UHTEPECOB.

[Mpunimun ©6anaHca WHTEPECOB UMeeT B TpaXXOaHCKOM IIpaBe
3HaYeHUe CaMOCTOSITEJIbHOT'O MIPUHIIUIIA u AKTHUBHO
B3aUMOAENCTBYET C OAPYTUMHU I'pPazKOaHCKO-TIPAaBOBHIMU MPUHLUIIAMHU,
pa3BuBas u KOHKPETU3UpPys MTPUHIIUITHI paBeHCTBa u
moOpOCOBECTHOCTM M OrpaHuWYuBasg cdepy OeNCTBUS NTPUHIIMIIOB
OUCTIO3UTUBHOCTH, HEOIIYCTUMOCTH IIPOM3BOJIBHOTO BMeIllaTeIbCTBa
KOoro-nub0 B dYacCTHBHIE [ejla, HeoOXOOuMOCTU OeCHIpensiTCTBEHHOTO
OCYIIIeCTBJIEHUS T'PaXKAaHCKUX NIpaB, 0o0ecriedyeHusT BOCCTAHOBIIEHUS
HapyILIEHHBIX IIPaB, UX CyIeOHOM 3alllUTHI.
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